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Out of Bounds - Negotiations Ethics
Professor Carrie Menkel-Meadow

e Negotiation ethics in brief

Duty to tell the truth, avoid deception, disclose certain information
Permissible tactics and gray areas

Duties to clients

Negotiation process itself

O O O O

e Duty to advocate diligently
o ABA Model Rules of Profession Conduct, Rule 1: duty to act with “reasonable
diligence and promptness in representing a cljent.”] )
o Model Rule, Comment 1: duty to act with "zeal in advocacy upon the client’s
behalf. A lawyer is not bound, however, to press for everyadvantage that

might be realized for a client.”?

e Client-lawyer relationshipscope of representation
o Model Rule1.2(a): lawyer required to consult with client as to the means of
representation. Lawyer may take action “as isimpliedly authorized to carry

out the representation.3 . )
o Model Rule 1.4(a): lawyer must “reasonably consult withthe client about the

means by which the client's objectivesare to be accomplished.”4

e Truthfulness in negotiations
o Truthfulness instatementsto others
» Model Rule 4.1(a): lawyer may not “knowingly make a false statement

of material fact or law.™
= Material facts

e Rule 4.1, comment 26:“Under generally accepted conventions
in negotiations,” statementsregarding the following are not
ordinarily statementsof materials facts:

o Price or valuein a transaction
o Party'sintentionsas to an acceptable settlement
o Existence of undisclosed principal exceptwhen
nondisclosure would constitute fraud
o Duty todisclose and misrepresentation
* Model Rule 4.1(b): lawyer may not knowingly “fail to disclose a material
fact to a third person when disclosure is necessary to avoid assisting a

I Model Rules of Prof| Conduct R.1.3.
2"Model Rules of Profl Conduct R. 1.3,
cmt.l.® Model Rules of Prof'| Conduct R.

1.2(a).
Model Rules of Prof'l Conduct R. 1.4(a).
S Model Rules of Profl Conduct R. 41(a).
6 Model Rules of Profl Conduct R. 4],
cmt 2. 1



https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_3_diligence/comment_on_rule_1_3/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_3_diligence/comment_on_rule_1_3/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_2_scope_of_representation_allocation_of_authority_between_client_lawyer/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_4_communications/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_4_1_truthfulness_in_statements_to_others/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_4_1_truthfulness_in_statements_to_others/comment_on_rule_4_1/
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criminal or fraudulent act by a client, unless disclosure is prohibited

by Rule16.”/

e Comment 1: lawyer “has noaffirmative duty to inform an
opposing party of relevant facts.” Ismisrepresentationif lawyer
“incorporatesor affirms a statement...that the lawyer knows is
false."8

¢ Comment 3: lawyer prohibited from assisting in client crime
or fraud. Lawyer may withdraw, or,“in extreme cases,
substantive law may requirea lawyer to disclose information

related to the representation.’9

» Substantive law requiring disclosures
e Common law fraud and misrepresentation
e Tort andcontractrules
e Certaindisclosuresrequired in particular matters by
statute,
e.g.
o Home sales
o Taxes
o Securities
» Fraud, deceit, dishonesty, misrepresentation
e Model Rule 8.4(c): professional misconduct for lawyer to
“engage in conduct involving dishonesty, fraud, deceit or
misrepresentation."1O
o Duty to correct misunderstandings or misconceptions
= Model Rule 3.3: lawyer may not:
¢ (a) make a false statement of fact or law or fail to correct a false
statement of material fact or law to the tribunal
¢ (b) failto disclose to the tribunal legal authority knownto be
directly adverseto the client and not disclosed by the opposing

counse.l.ﬂ o
» What does this mean for negotiations?

» Starev. Tatel? _ )
e As partof a divorce, Stare and Tate entered into a property

settlement agreement. Community property value was
disputed, with Stare’s valuation higher than Tate's. Stare’s
attorney prepared the distribution offer but a mathematical
error resulted ina valuation less than Stare's actual valuation.
Tate's attorney

7 Model Rules of Prof| Conduct R. 4.1(b).
8 Model Rules of Prof| Conduct R. 4],
cmt 1. @ Model Rules of Prof| Conduct R.
41, cmt 3. 'Y Model Rules of Prof!|
Conduct R. 8.4.

T Model Rules of Prof'| Conduct R. 3.3.
298 Cal. Rptr. 264 (Cal. Ct. App. 1971).



https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_4_1_truthfulness_in_statements_to_others/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_4_1_truthfulness_in_statements_to_others/comment_on_rule_4_1/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_4_1_truthfulness_in_statements_to_others/comment_on_rule_4_1/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_8_4_misconduct/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_3_3_candor_toward_the_tribunal/
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saw the error but did not disclose it. Post-deal-closure, Tate
informed Stare of the error. Stare sued for contract

o TROERIIYPanted the contract reformation in favor of
Stare.

e Negotiation tactics
o Deflection
o “Planta truth landmine” - ask a question you already know the answer to

o Bullying
» |ntimidation, over-aggression,financial or legal pressureto force an
agreement.

= Generally not prohibited under ethics rule
» “Trumping Norms,” Huang and Low study (2017)13

e Study by Jennie Huang and Corinne Low has participants,
mostly University of Pennsylvania students, play a Battle of the
Sexes game against a random participant, in part measuring
for changed cooperation and aggressiveness after the 2016
election.

¢ The study concludedthat after the 2016 election, there wasan
increase in aggressive behavior withinthe communication
game of the study. Participantsin the study cooperated less
and were lesslikely to reach an agreement. The increased
aggressiveness wasassociated with a decrease in payoffs for
the payers.

e Study suggeststhat taking aggressive, bullying tactics in
negotiation may not be effective in all cases.

o Limitsonthreats
*» Rulesinsome jurisdictions prohibit threatening criminal,
administrative or disciplinary actionto gain an advantage in civil
disputes. E.g.:

e D.C. Rule of Professional Conduct 8.4(g): professional
misconduct to “threaten to seek criminal charges or
disciplinary chargessolely to obtain an advantage in a civil
matter.”14

e California Rule of Professional Conduct3.10(a): lawyer may not
“threatento present criminal,administrative, or disciplinary
chargesto obtain an advantagein a civil dispute.”15

e lllinois Rule of Professional Conduct 8.4(g): prohibits lawyers
from threatening to present criminal or disciplinary charges to

gain an advantage in civil matter.]©

13 Huang, Jennie, and Corinne Low. 20TPrumpina Norms: Lab Evidence on Agagressive
Communication before and after the 2016 US Presidential Elegtinarican Economic
Review, 107 (5):120-24.

14 D.C.,Igules of Prof'| Conduct R.

8.4(qg). '° Cal. Rules of Prof'| Conduct

R.3.10(a). ™ Ill. Rules of Profl

Conduct R. 8.4(q).



https://www.dcbar.org/For-Lawyers/Legal-Ethics/Rules-of-Professional-Conduct/Maintaining-the-Integrity-of-the-Profession/Misconduct
https://www.calbar.ca.gov/Portals/0/documents/rules/Rule_3.10-Exec_Summary-Redline.pdf
https://ilcourtsaudio.blob.core.windows.net/antilles-resources/resources/930b5341-8cf9-4b21-9650-5db4fa645c5a/RULE%208.4.pdf
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¢ New York Rule of Professional Conduct3.4(e): prohibits lawyer
from threatening to present criminal charges solely togain an

advantagein a ci,vil'matter.]'7 Does not explicitly prohibit
threatening disciplinary action.

e Fairness in negotiations
o Should fairness be a consideration in negotiations?
o Collaborative lawyering
» Originated in divorce law. Parties commit to good-faith, honest
negotiations without court interventionand focus on settlement.
» Colorado Bar Association Ethics Opinion 115 (Feb. 24, 2007)18
e The Ethics Committee found that the practice violates Rule
1.7(b) of the Colorado Rules of Professional Conduct because
collaborative lawyering requires lawyersto withdraw from
representationin the event the process breaks down. Pursuant
to Rule 1.7(c), client cannot waive this conflict.
= ABA Ethics Opinion 07-447 (August 9, 2007)!2
e ABA Standing Committee on Ethics and Professional
Responsibility approved the process. Opined that the process

is a permissible limited scope representation under Model
Rule 1.2..

o Conflict ofinterest between lawyer's obligation to the client, and lawyer's

interest in behaving honorably toward parties in the negotiationand in
maintaining self-reputation?

e Negotiation
o Negotiation and representation of unsavory clients
o Process of negotiation - consider what the aims of negotiation are.

17 NLY. Rules of Prof| Conduct R. 3.4(e).
18 col. Bar Ass'n Ethics Comm., Op. 115 (2007).

19 ABA Comm. on Ethics and Prof!l Responsibility, Formal Op.
07427 (2007).



https://www.nycourts.gov/LegacyPDFS/rules/jointappellate/NY-Rules-Prof-Conduct-1200.pdf
https://globalcollaborativelaw.com/wp-content/uploads/2017/07/Ethics_Opinion_Colorado.pdf
https://globalcollaborativelaw.com/wp-content/uploads/2017/07/Ethics_Opinion_ABA.pdf
https://globalcollaborativelaw.com/wp-content/uploads/2017/07/Ethics_Opinion_ABA.pdf



