WRITTEN MATERIAL

I. Overview: Why These Executive Orders Matter

The talk examines an extraordinary confrontation between the federal executive and
major U.S. law firms. Unlike ordinary regulatory or disciplinary actions, the executive
orders discussed are framed as retaliation against firms based on who they represented
or whom they employed, rather than any alleged professional misconduct.

The central concern is not reputational harm, but the use of state power to impose real,
operational penalties—measures capable of impairing a law firm’s ability to function and
represent clients. This marks a sharp departure from historical episodes of political
pressure, where threats or public condemnation existed without formal sanctions
attached.

Il. What the Executive Orders Attempt to Do

The conversation identifies several concrete mechanisms through which the executive
orders exert pressure on law firms.

A. Restrictions on Security Clearances

Some measures contemplate disqualifying lawyers from holding or obtaining security
clearances. For firms with national security, defense, regulatory, or sensitive
government-facing practices, this strikes directly at core business functions.

B. Denial of Access to Federal Buildings

More aggressively, the orders include provisions that bar certain lawyers from entering
federal buildings. This raises immediate questions about whether the executive can
obstruct lawyers’ physical access to courts, agencies, and government offices
necessary to represent clients.

C. Sanction-Like Effects Without Traditional Process

The discussion emphasizes that these actions operate like sanctions, but without the
procedural safeguards typically associated with discipline, procurement exclusion, or
professional regulation. There is no adjudication of misconduct, no finding of ethical
violations, and no neutral decision-maker.



D. Executive Orders Referenced

e Addressing Remedial Action by Paul Weiss (2025)— Executive order targeting a
major law firm through restrictions on access, contracts, and government
engagement

e Addressing Risks from Perkins Coie LLP (2025) — Executive action imposing
sanctions based on client representation and legal advocacy

e Addressing Risks from Susman Godfrey (2025)— Executive order raising
constitutional concerns regarding retaliation against litigation firms

e Addressing Risks from WilmerHale (2025) — Executive action implicating due
process and attorney-client independence

e Addressing Risks from Jenner & Block (2025) — Executive order challenged as
unlawful interference with legal representation

lll. Targeting Based on Representation

A recurring theme in the discussion is that the asserted “offenses” underlying the
executive orders consist largely of lawful representation.

Firms are targeted for representing political campaigns or parties disfavored by the
executive. Others are implicated because former partners or lawyers participated in
investigations or prosecutions involving the executive, even when those individuals no
longer work at the firm.

The interview frames this as punishment for political association or client selection
rather than conduct, raising profound concerns about retaliation against legal advocacy
itself.

IV. Constitutional and Structural Fault Lines

The discussion does not purport to resolve these issues, but it highlights several
constitutional stress points that lawyers should recognize.

A. Access to Courts and Separation of Powers


https://www.whitehouse.gov/presidential-actions/2025/03/addressing-remedial-action-by-paul-weiss/
https://www.whitehouse.gov/presidential-actions/2025/03/addressing-risks-from-perkins-coie-llp/
https://www.whitehouse.gov/presidential-actions/2025/04/addressing-risks-from-susman-godfrey/
https://www.whitehouse.gov/presidential-actions/2025/03/addressing-risks-from-wilmerhale/
https://www.whitehouse.gov/presidential-actions/2025/03/addressing-risks-from-jenner-block/

If executive action prevents lawyers from entering federal buildings or participating in
federal proceedings, it risks interfering with the functioning of Article Il courts. This
raises separation-of-powers concerns beyond the interests of any single firm.

B. Retaliation for Protected Activity

Although not framed in doctrinal terms, the conversation repeatedly circles the problem
of government retaliation for lawful representation. Punishing firms for who they
represent undermines the adversarial system and threatens core constitutional values.

C. Executive Power as a Disciplinary Tool

The use of executive orders to impose penalties that resemble discipline or disbarment,
without professional process, pushes executive authority into terrain traditionally
occupied by courts, bar regulators, and legislatures.

V. Relevant Law

A. Executive Orders and Executive Authority

The executive actions discussed are issued pursuant to the President’s Article Il
authority and purport to regulate access to federal buildings, security clearances, and
federal resources. Historically, executive orders have been used to manage internal
executive-branch operations, national security, and procurement.

What distinguishes the orders at issue here is their application to private law firms
based on perceived political or adversarial activity rather than operational misconduct or
security risk. While executive discretion over clearances and access is broad, it is not
unlimited. When such measures function as punitive tools targeting identifiable
speakers or advocates, they raise constitutional concerns distinct from ordinary
administrative decisions.

Key legal questions include whether executive action may be used to impose de facto
sanctions on private actors without statutory authorization and whether such orders
exceed managerial authority by interfering with judicial and adversarial functions.

B. First Amendment Principles
Several First Amendment doctrines are implicated.

One is the prohibition on government retaliation for protected activity. Lawful legal
representation, political association, and advocacy lie at the core of protected conduct.



Government action that penalizes entities for engaging in such activity raises
constitutional concerns even where the government acts indirectly.

Another is the right of access to courts. Executive action that restricts lawyers’ physical
or practical ability to appear in federal courts or agencies may burden not only lawyers’
rights, but also the rights of clients and the institutional role of the judiciary.

The discussion also implicates broader structural First Amendment values, including the
independence of the bar, the integrity of the adversarial system, and the ability of
unpopular clients to obtain representation without fear of reprisal.

C. Separation of Powers and Due Process

The executive orders raise separation-of-powers concerns insofar as they affect the
functioning of Article Il courts. Courts rely on independent counsel to adjudicate
disputes, enforce rights, and resolve cases. Executive interference with lawyers’ access
to courts risks intruding on judicial authority.

Relatedly, sanction-like consequences imposed without notice, hearing, or neutral
adjudication raise due process concerns, particularly where they affect livelihood,
reputation, or the ability to practice law.

D. Legal Ethics and Professional Responsibility
The executive actions also implicate core principles of legal ethics.

Rules of professional conduct emphasize a lawyer’s duty of independent judgment and
loyalty to the client. External coercion that pressures a firm to withdraw from
representation, alter litigation strategy, or avoid certain clients threatens that
independence.

Lawyers must also assess conflicts of interest. If firm-wide business pressures or
governmental retaliation risks interfere with representation, lawyers must consider
whether continued representation is permissible and whether disclosure, consent, or
withdrawal is required.

More broadly, the profession’s ethical framework rests on the premise that
representation itself is not misconduct. Punishing lawyers or firms for whom they
represent undermines that premise and risks chilling advocacy across the legal system.

VI. Professional Responsibility and Institutional
Consequences



A. Independence

The discussion addresses the implications of firms that choose to settle under pressure.
These decisions raise questions about institutional independence, client confidence,
client risk where settlements are not made, and the long-term health of the profession.

B. Conflicts and Client Harm

When executive pressure compromises a firm’s ability to access courts, agencies, or
classified information, clients—not firms—may bear the cost. Lawyers must consider
whether external coercion is impairing independent professional judgment and whether
representation can ethically continue.
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