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Overview
This program examines the professional responsibility rules that govern lawyers in negotiation. Professor Carrie Menkel-Meadow, a founder of the field of dispute resolution, explains the relationship between zeal and diligence under the Model Rules, the client's authority over objectives and the lawyer's duty to consult on tactics, the prohibition on false statements of material fact in Rule 4.1 and the "puffing" safe harbors in Comment 2, the boundary between permissible non-disclosure and fraud, affirmative disclosure duties in particular transactions, the treatment of aggressive and bullying tactics, limits on threats, duties to correct misstatements and the other side's mistakes, and the ethics of lawyer-mediators. The program updates the discussion with ABA Formal Opinions 512 (2024), 518 (2025), and 523 (2026), recent discipline for misrepresentation in settlement negotiations, and emerging issues in AI-assisted negotiation and online dispute resolution.
Learning Objectives
1. Distinguish the duty of diligence under Rule 1.3 from the older concept of zealous advocacy and explain the allocation of authority between lawyer and client under Rules 1.2 and 1.4 in the negotiation context.
1. Apply Rule 4.1 and Comment 2 to statements made in negotiation, including estimates of price or value, statements of settlement intentions, and the existence of undisclosed principals, and distinguish permissible puffing from actionable misrepresentation and fraud.
1. Identify circumstances in which silence or non-disclosure is permissible and those in which law or the ethics rules impose an affirmative duty to disclose or to correct.
1. Evaluate the ethics of aggressive negotiation tactics and threats, including state rules prohibiting threats of criminal, administrative, or disciplinary charges to gain advantage in civil matters.
1. Explain the obligations of lawyer-mediators under Rule 8.4(c) and ABA Formal Opinion 518 and the professional responsibility issues raised by the use of generative AI in negotiation under Formal Opinion 512.
Zeal, Diligence, and Client Authority
1. Canon 7 of the ABA Model Code of Professional Responsibility required zealous representation within the bounds of the law. The Model Rules of Professional Conduct (1983, amended 2002 following the Ethics 2000 Commission) require diligence (Rule 1.3) and mention zeal only in the comments.
1. Rule 1.2(a) allocates decisions about the objectives of representation to the client and the means to the lawyer, subject to Rule 1.4's duty to consult. In negotiation, consultation on tactics and tone protects the client from the consequences of deceptive conduct, including rescission of agreements procured by fraud.
1. Rule 1.2(d) prohibits counseling or assisting a client in conduct the lawyer knows is criminal or fraudulent, and Rule 1.16 may require withdrawal.
Truthfulness in Statements to Others: Rule 4.1
1. Rule 4.1(a) prohibits knowingly making a false statement of material fact or law to a third person. Comment [2] provides that, under generally accepted conventions in negotiation, certain statements ordinarily are not taken as statements of material fact: estimates of price or value, a party's intentions as to an acceptable settlement, and the existence of an undisclosed principal except where nondisclosure would constitute fraud.
1. ABA Formal Opinion 06-439 (2006) confirms that a lawyer may not make false statements of material fact in negotiation or caucused mediation, while permitting puffery regarding settlement goals and willingness to compromise.
1. Misstatements of objective fact, such as the existence or limits of insurance coverage, the content of documents, or financial data, are material. See Cal. State Bar Formal Op. 2015-194 (misstating policy limits is a material misrepresentation; an inflated statement of the amount needed to settle is permissible puffery).
1. Projections and opinions of value become misrepresentations when the speaker knows the underlying facts are false. Fraud and its remedies (rescission, damages) are governed by state and federal law, including the Restatement (Second) of Torts §§ 525–552 and securities law; counsel should analyze the applicable fraud law for each jurisdiction involved.
1. Rule 4.1(b) and Rule 1.6(b) address disclosure necessary to avoid assisting a client's crime or fraud; Rule 8.4(c) independently prohibits conduct involving dishonesty, fraud, deceit, or misrepresentation.
Non-Disclosure, Affirmative Duties, and Correction
1. Absent a duty to speak, silence is generally permissible, but a lawyer may not lie in response to a direct question; declining to answer is always available. Partial or misleading statements can constitute misrepresentation by half-truth.
1. Affirmative disclosure duties arise from substantive law: residential real estate disclosure statutes, securities disclosure obligations, odometer and consumer protection laws, and tax reporting, among others. Reckless disregard of known facts is not a defense.
1. Duty to correct: statements that were accurate when made but become false before the transaction closes generally must be corrected to avoid fraud; in litigation, discovery rules impose supplementation duties (Fed. R. Civ. P. 26(e)). Where the other side's error is one of law, Rules 4.1 and 3.3 counsel correction; where it is one of fact or arithmetic, courts may reform agreements procured by knowing exploitation of a mistake. See Stare v. Tate, 21 Cal. App. 3d 432 (1971); ABA Informal Op. 86-1518 (1986) (lawyer should correct a scrivener's error in a contract that omits an agreed term).
Aggressive Tactics and Threats
1. Hard bargaining tactics, including deadlines, outnumbering the other side, displays of anger, and apparent irrationality, are not prohibited by the ethics rules, though they may be ineffective or expose the client to risk. Research following the 2016 election (Huang & Low, AEA Papers & Proceedings 2017) found increased aggressive tactics in negotiation experiments, with worse outcomes.
1. Threats: the Model Rules no longer contain the Model Code's express prohibition (DR 7-105) on threatening criminal prosecution to gain advantage in a civil matter, and ABA Formal Opinion 92-363 permits related, non-extortionate references to criminal liability. Many states retain express prohibitions, including California Rule 3.10 (criminal, administrative, or disciplinary charges), New York Rule 3.4(e), and D.C. Rule 8.4(g). Threatening litigation or non-frivolous counterclaims is permissible; extortion statutes apply independently.
Mediation, Collaborative Law, and Fairness
1. ABA Formal Opinion 07-447 (2007) approved collaborative law practice with informed client consent, notwithstanding the lawyer's agreement to withdraw if the matter proceeds to litigation.
1. ABA Formal Opinion 518 (October 15, 2025): a lawyer serving as a mediator is subject to Rule 8.4(c) and may not make false or misleading statements to the parties to induce settlement; the Rule 4.1 Comment [2] puffing conventions do not shield a neutral. Mediators may engage in reality testing and may decline to proceed with agreements they consider unconscionable.
1. The Uniform Mediation Act, which establishes a mediation privilege and confidentiality rules, has been adopted in thirteen states and the District of Columbia, most recently Connecticut (effective October 1, 2025).
Developments to Know
1. ABA Formal Opinion 512 (July 29, 2024) on generative AI tools: duties of competence, confidentiality, communication, candor, supervision, and reasonable fees apply to lawyers' use of AI, including in drafting and analyzing negotiation positions. ABA Formal Opinion 523 (May 2026) addresses client obligations in engagement agreements, including disclosure of a client's use of AI.
1. AI negotiation agents: research presented in 2026 (SettlementEthicsGym, ICML) found that AI agents optimized for settlement outcomes produced material misrepresentations at measurable rates, raising Rule 4.1 and Rule 5.3 supervision concerns for lawyers who deploy such tools.
1. Discipline: in 2025 the State Bar of California imposed a 60-day suspension on a lawyer who intentionally misstated a settlement amount to a medical provider during lien negotiations.
1. Online dispute resolution: the American Arbitration Association launched an opt-in AI arbitrator for documents-only construction cases in November 2025, with a human arbitrator reviewing and signing the award, and courts including the Superior Court of Los Angeles County have partnered with ODR providers for high-volume dockets.
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