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Overview
This program examines West Virginia v. EPA (2022), in which the Supreme Court held that the Environmental Protection Agency lacked authority under Section 111 of the Clean Air Act to base power-plant emission limits on shifting generation from coal to cleaner sources. It traces the Clean Power Plan's procedural history, explains how the major questions doctrine developed from an interpretive consideration into a clear-statement rule, and evaluates criticisms of the doctrine. It also covers the doctrine's relationship to Chevron deference and the nondelegation doctrine, what authority EPA retains, and how the law has developed since the decision.
Learning Objectives
1. Explain the holding of West Virginia v. EPA and the role of Clean Air Act Section 111(d) and the "best system of emission reduction."
1. Describe how the major questions doctrine operates as a clear-statement rule and identify the factors courts use to decide whether a question is "major."
1. Evaluate the principal criticisms of the doctrine, including its subjectivity, its departure from ordinary statutory interpretation, and its effect on Congress.
1. Distinguish the major questions doctrine from Chevron deference and the nondelegation doctrine, and explain how Loper Bright (2024) changed judicial review of agency interpretations.
1. Identify the regulatory authority EPA retained after the decision and strategies agencies use to defend rules against major questions challenges.
1. Apply post-2022 decisions, including Biden v. Nebraska, FCC v. Consumers' Research, and Learning Resources v. Trump, to new challenges to agency and executive action.
The Clean Power Plan and Its Procedural History
1. Clean Air Act Section 111(d), 42 U.S.C. § 7411(d). EPA sets standards for existing stationary sources based on the "best system of emission reduction" it determines has been adequately demonstrated, and states implement them.
1. Clean Power Plan (2015). EPA set carbon-dioxide limits for existing fossil-fuel power plants based in part on "generation shifting" from coal to natural gas and renewables. Heinzerling describes the targets as modest; they were met on schedule even though the rule never took effect.
1. West Virginia v. EPA, No. 15A773 (U.S. Feb. 9, 2016) (order). The Supreme Court stayed the Clean Power Plan before any court of appeals had ruled, an unprecedented use of its emergency docket.
1. Affordable Clean Energy Rule (2019) and American Lung Ass'n v. EPA, 985 F.3d 914 (D.C. Cir. 2021). The Trump EPA repealed the Clean Power Plan and replaced it with a weaker rule premised on the view that Section 111 permits only measures applied at the source. The D.C. Circuit vacated both actions as resting on that erroneous premise.
1. With no rule in effect and the Biden administration planning new regulations, Heinzerling argues the Court could have declined review on ripeness or discretionary grounds.
The Decision
1. West Virginia v. EPA, 597 U.S. 697 (2022). Chief Justice Roberts, for a 6-3 majority, held that the major questions doctrine applied because EPA claimed power to restructure the nation's electricity mix, and that Section 111's "best system" language did not clearly authorize generation shifting.
1. Justice Gorsuch, joined by Justice Alito, concurred to tie the major questions doctrine to the nondelegation doctrine and to list factors bearing on whether a question is major.
1. Justice Kagan, joined by Justices Breyer and Sotomayor, dissented. She argued that the statute's broad language was deliberate and that the majority's doctrine serves as a "get-out-of-text-free card."
1. The majority relied in part on statements outside the rulemaking record, including congressional testimony by EPA Administrator Gina McCarthy and press releases describing the rule's significance.
Development of the Major Questions Doctrine
1. FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000). The Court held the FDA lacked authority to regulate tobacco, citing the question's economic and political significance as one reason among several.
1. King v. Burwell, 576 U.S. 473 (2015). The Court declined to defer to the IRS on a question of "deep economic and political significance" but upheld federal-exchange tax credits on its own reading of the Affordable Care Act.
1. Alabama Ass'n of Realtors v. HHS, 594 U.S. 758 (2021) (per curiam). The Court held the CDC likely lacked authority for a nationwide eviction moratorium.
1. National Federation of Independent Business v. OSHA, 595 U.S. 109 (2022) (per curiam). The Court stayed OSHA's vaccine-or-test requirement for large employers.
1. Heinzerling's account: the doctrine moved from an add-on argument, to a reason to withhold Chevron deference, to a clear-statement rule under which the government loses unless the statute is unmistakably clear.
Critiques of the Doctrine
1. Framing. Whether a rule is "major" depends on how the question is framed, for example as routine pollution control or as a transformation of the electric grid. The doctrine offers no guide to framing.
1. Factors. Courts consider economic and political significance, the age of the statute, the agency's prior practice, Congress's failure to enact similar measures, and whether the provision is "ancillary." Heinzerling argues that whether Section 111 is ancillary was the question to be decided, not an input to it.
1. Expertise. Once a question is deemed major, the agency's scientific and technical analysis becomes irrelevant to the outcome.
1. Congress. The doctrine constrains Congress as well as agencies, because Congress must anticipate which questions future courts will consider major, and compromise legislation often relies on general language.
Chevron, Nondelegation, and the Separation of Powers
1. Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984). Courts deferred to an agency's reasonable interpretation of an ambiguous statute it administers. Heinzerling describes Chevron's rise in the Reagan and Bush years and conservative skepticism of it during the Obama administration.
1. Nondelegation doctrine. Congress may not delegate legislative power without an "intelligible principle." The Court has invalidated federal statutes on this ground only in 1935, in Panama Refining Co. v. Ryan, 293 U.S. 388, and A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495.
1. Gundy v. United States, 588 U.S. 128 (2019). Justice Gorsuch's dissent proposed a stricter nondelegation test focused on whether Congress made the important policy choices.
1. Heinzerling's view: the major questions doctrine does much of nondelegation's work while appearing more modest, because it reads statutes narrowly rather than declaring them unconstitutional.
EPA's Remaining Authority and Agency Strategy
1. After West Virginia, EPA retained authority to regulate greenhouse gases from motor vehicles and from stationary sources under Section 111 using measures applied at the source, and controls on other pollutants often reduce carbon as well.
1. Agencies defending against major questions challenges can emphasize regulatory history showing that a rule resembles what the agency has done before.
1. Heinzerling warns that the doctrine may discourage agencies from addressing new problems in new ways and gives regulated parties an easy argument in lower courts.
Developments to Know
1. Biden v. Nebraska, 600 U.S. 477 (2023). Applying the major questions doctrine, the Court held the HEROES Act did not authorize the Secretary of Education's student-loan forgiveness program.
1. Sackett v. EPA, 598 U.S. 651 (2023). The Court limited Clean Water Act jurisdiction over wetlands to those with a continuous surface connection to other covered waters, without relying on the major questions doctrine.
1. Loper Bright Enterprises v. Raimondo, 603 U.S. 369 (2024). The Court overruled Chevron, holding that the Administrative Procedure Act requires courts to exercise independent judgment on questions of statutory authority, while respecting delegations that expressly leave discretion to agencies.
1. FCC v. Consumers' Research (June 27, 2025). By a 6-3 vote, the Court rejected a nondelegation challenge to the Universal Service Fund under the intelligible-principle test. Justice Gorsuch, joined by Justices Thomas and Alito, dissented.
1. Learning Resources, Inc. v. Trump (Feb. 20, 2026). The Court held that the International Emergency Economic Powers Act does not authorize the President to impose tariffs. The parts of Chief Justice Roberts's opinion relying on the major questions doctrine were joined only by Justices Gorsuch and Barrett; Justice Kagan, joined by Justices Sotomayor and Jackson, reached the result through ordinary statutory interpretation, and Justice Barrett described the doctrine as an application of ordinary interpretive methods.
1. Power-plant carbon rules. EPA issued new Section 111 standards in 2024 premised on carbon capture and storage rather than generation shifting. In September 2026 EPA repealed most of those standards and proposed to rescind its 2015 findings and end power-plant greenhouse gas regulation, citing the major questions doctrine among other grounds.
1. Endangerment finding. In February 2026 EPA rescinded the 2009 greenhouse gas endangerment finding and repealed vehicle greenhouse gas standards.
1. SEC climate disclosure. The SEC adopted a scaled-back climate disclosure rule in March 2024 and voted in March 2025 to stop defending it in litigation.
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